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USCA Case #13-5252Document #1455974Filed: 09/11/2013Page 16 of 198INTRODUCTIONThe Securities and Exchange Commission’s (SEC’s) “conflict minerals” rulewas motivated by good intentions—to reduce funding to armed groups and help endthe terrible conflict in the Democratic Republic of the Congo (DRC). But as thedissenting Commissioners observed, good intentions are no substitute for rigorousanalysis, and the Commission’s analysis was woefully inadequate. The Commissionmisinterpreted and misapplied the statute in four fundamental respects: refusing tocreate a de minimis exception, requiring companies to undertake onerous due diligenceand file reports whenever their minerals “may have originated” in the DRC,expanding the rule’s scope to non-manufacturers, and providing for an irrationaltransition period.In making these decisions, the Commission arbitrarily rejected alternatives thatwould have greatly reduced the rule’s astronomical costs. Indeed, this is one of thecostliest rules in SEC history by the SEC’s own calculations, imposing burdens onAmerican businesses of 3 to 4 billion for initial compliance, plus 200 to 600million annually thereafter. Yet the Commission admitted it had no idea whether therule would provide any benefits to the people of the DRC, and a number ofcommenters provided evidence that the rule would unintentionally make thehumanitarian situation worse by giving rise to a de facto embargo that would furtherimpoverish and destabilize the region.
USCA Case #13-5252Document #1455974Filed: 09/11/2013Page 17 of 198The SEC nonetheless contends, and the district court held, that theCommission did not need to evaluate whether the challenged aspects of the rule willfurther the statute’s purpose, simply because Congress directed the agency to create arule. At the same time, the SEC insists that the challenged aspects of the rule arediscretionary agency decisions warranting Chevron deference, and the district courtaccepted that argument as well. But these positions are irreconcilable; the SECcannot have it both ways.Furthermore, neither argument is defensible. First, Congress did not mandatethe challenged aspects of the rule, and the SEC’s conclusions to the contrarymisinterpret the statute. Second, the agency’s decisions were arbitrary and capricious,and in violation of its heightened obligations under the Securities Exchange Act of1934, because they greatly multiplied the rule’s unprecedented burdens without ashowing of any benefits to the Congolese people, and were otherwise irrational andunsupported.In addition, the rule and its authorizing statute violate the First Amendment bycompelling companies to indicate publicly on their websites that their productscontribute to human rights abuses in the DRC—a statement, for most companies, asunfounded as it is politically charged.JURISDICTIONAL STATEMENTThe district court had jurisdiction pursuant to 28 U.S.C. §1331. On July 23,2013, it denied Appellants’ motion for summary judgment and granted Appellee’s and2
USCA Case #13-5252Document #1455974Filed: 09/11/2013Page 18 of 198Intervenor-Appellees’ cross-motions, finally disposing of the case. Appellants filed anotice of appeal on August 12, 2013. This Court has jurisdiction under 28 U.S.C.§1291.STATUTES AND REGULATIONSSection 1502 of Pub. L. No. 111-203, 124 Stat. 1376, 2213-18 (2010), 15 U.S.C.§78m(p) (Section 1502), and 77 F.R. 56,274 (Sept. 12, 2012) are reproduced in theAddendum.STATEMENT OF ISSUES1.Whether the Commission erroneously concluded it lacked authority toadopt a de minimis exception, and whether its refusal to adopt such an exception isarbitrary and capricious.2.Whether the Commission’s interpretation of “did originate” in 15U.S.C. §78m(p)(1)(A) to mean “may have originated” is erroneous or arbitrary andcapricious.3.Whether the Commission’s interpretation of 15 U.S.C. §78m(p)(2)(B) asincluding non-manufacturers who contract for the manufacture of products iserroneous or arbitrary and capricious.4.Whether providing a shorter transition period for larger companies isarbitrary and capricious, when larger companies will have to depend on smallercompanies to comply with the rule.3
USCA Case #13-52525.Document #1455974Filed: 09/11/2013Page 19 of 198Whether the Commission violated its duty under 15 U.S.C. §78w(a)(2)and 15 U.S.C. §78c(f) to conduct an adequate analysis of the impact of its rule.6.Whether 15 U.S.C. §78m(p) and the rule compel speech in violation ofthe First Amendment.STATEMENT OF THE CASEIn 2010, Congress passed the Dodd-Frank Wall Street Reform and ConsumerProtection Act. One provision, Section 1502, is directed at the issue of “conflictminerals”—tin, tantalum, tungsten, and gold. See §1502(a) (stating that “theexploitation and trade of conflict minerals originating in the Democratic Republic ofthe Congo is helping to finance conflict characterized by extreme levels of violence inthe eastern Democratic Republic of the Congo, particularly sexual- and gender-basedviolence, and contributing to an emergency humanitarian situation”). The provisiondoes not directly restrict use of these minerals. Instead, it requires the SEC to issue arule requiring companies to submit reports and make public disclosures regardingtheir sourcing of these minerals.On August 22, 2012, by a 3-2 vote, the Commission adopted a final rule.JA719-810. The rule requires companies to determine whether any quantity of theminerals—even a “trace” amount—is “necessary to the functionality or production”of a product they manufacture or “contract to manufacture.” JA724, JA742. If so,the companies must conduct a “reasonable country of origin inquiry” to determinewhether there is reason to believe the minerals “may have originated” in the DRC or4
USCA Case #13-5252Document #1455974Filed: 09/11/2013Page 20 of 198one of nine adjoining countries, comprising most of central Africa (DRC region).JA758.If a company has reason to believe its minerals “may have originated” in thecovered countries, it must conduct “due diligence” on the minerals’ source, determinewhether the minerals may have directly or indirectly financed armed groups in theDRC region, obtain a private sector audit, and file a “Conflict Minerals Report” thatdescribes its due diligence and which of its products were not “found to be DRCconflict free.” JA726, JA758.The rule was published on September 12, 2012, and became effective onNovember 13, 2012. JA719. On October 19, 2012, Appellants petitioned this Courtfor review. After the Court held in American Petroleum Institute v. SEC, 714 F.3d 1329(D.C. Cir. 2013), that it lacked jurisdiction over such petitions, it transferred the caseto the district court at Appellants’ request. On July 23, 2013, the district court deniedAppellants’ motion for summary judgment and granted Appellees’ cross-motions forsummary judgment.STATEMENT OF FACTSA.Factual Background1.Uses of Tin, Tantalum, Tungsten, and GoldTin, tantalum, tungsten, and gold are commonly used in a multitude ofproducts, including “everyday goods like tin cans, light bulbs, ballpoint pens, andsewing thread.” JA704. A few examples illustrate their pervasive presence:5
USCA Case #13-5252Document #1455974Filed: 09/11/2013Page 21 of 198 Tin is found in solders, plastics, coatings for food cans, eyeglasses, watches,sports and fitness equipment, metallicized yarns, electrical products such astoys, phones, computers, audio equipment, GPS devices, and appliances, andautomotive parts such as brake pads. OECD, Downstream Implementation of theOECD Due Diligence Guidance for Responsible Supply Chains of Minerals from ConflictAffected and High-Risk Areas 11 (Jan. 2013) (OECD Report); BSR, Conflict Mineralsand the Democratic Republic of Congo 6 (2010) (BSR Report),http://www.bsr.org/reports/BSR Conflict Minerals and the DRC.pdf. Tantalum is present in superalloys for jet and power plant turbines, cuttingtools, BSR Report 6, camera lenses, corrosion-resistant equipment for chemicalprocessing, medical devices and implants, automotive parts such as airbags andskid control, and electronics such as cell phones and computers, OECD Report11. Tungsten is used in aerospace components, lighting, electronics, BSR Report 7,jewelry, decorative crafts, power tools, lawn mowers, OECD Report 12, windowheating systems, X-Ray machines, dental drills, golf clubs, darts, and remotecontrol racing cars, ITIA Newsletter, A Family’s Day With Tungsten 3-11 (Dec.2007), http://www.itia.info/assets/files/Newsletter 2007 12.pdf. Gold is used in jewelry, electronics, medical equipment, aerospace equipment,BSR Report 8, anti-lock brakes, airbag-inflating sensors,6
USCA Case #13-5252Document #1455974Filed: 09/11/2013Page 22 of 198http://www.gold.org/tec
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Eger’s petition does not address these legal standards and does not come close to meeting the rigorous requirements justifying the extraordinary remedy of mandamus. The petition focuses primarily on the fact that the Commission has not yet acted on Eger’s August 2015 ap
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Strategic Environmental Management Continual Improvement 


the ISO 14001 standard and provide step-by-step procedures, sample documents or templates, and tips for developing and implementing an EMS that is appropriate to the organization and its operations. Please remember that this is a guidance document and not a rigid instruction manual. All of the ISO elements must be addressed in your program and meet the ISO requirements, but you will notice .
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12 PUBLIC LAW AND PRIVATE LAW - Home: The National .

INTRODUCTION TO LAW MODULE - 3 Public Law and Private Law Classification of Law 164 Notes z define Criminal Law; z list the differences between Public and Private Law; and z discuss the role of Judges in shaping Law 12.1 MEANING AND NATURE OF PUBLIC LAW Public Law is that part of law, which governs relationship between the State
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It’s the Law!

ciples stated in Boyle’s Law, Charles’ Law, Gay-Lussac’s Law, Henry’s Law, and Dalton’s Law. Students will be able to explain the application of Boyle’s Law, Charles’ Law, Gay-Lussac’s Law, Henry’s Law, and Dalton’s Law to observations or events related to SCUBA diving. MateriaLs None audio/visuaL MateriaLs None teachinG tiMe
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WHAT LAW IS ? An Introduction to Law

common law system civil law system!! sources of law in civil law !! a1. primary: statutes (written law) enacted by legislative power are the principal source of law. ! a2. two subsidiary sources of law: ! a2.1 administrative regulations a.2.2 customs!! ! sources of law in common law !!! b1. two primary sources of 
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Ohm ’s Law

Ohm ’s Law Ohm's law states that, in an electrical circuit, the current passing through most materials is directly proportional to the potential difference applied across them. 3-1—3-3: Ohm ’s Law Formulas There are three forms of Ohm’s Law: I V/R V IR R V/I where:File Size: 1MBPage Count: 40Explore furtherOhm's Law Quiz MCQs with Answers Ohm Lawohmlaw.comOhm’s Law Worksheet - Basic Electricity - All About omohms law worksheet - eering.orgOhm’s Law Worksheet - Richmond County School Systemwww.rcboe.orgOhm's Law with Examples - Physics Problems with Solutions ended to you b
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Faculty of Juridical, Social and Political Sciences Year .

Law L Law IV 8 Drept procesual civil II / Civil Procedure Law II 5 Law L Law IV 8 Dreptul comerțului internațional / International ommercial Law 4 Law L Law IV 8 riminalistică / Forensics 4 Law L Law IV 8 Practică de cercetare pentru elaborarea lucrării de lincență(3 săptămân
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Intermediate Law Law and You Worksheet 3: Australian law - Home Affairs

4. There are different kinds of law to deal with different kinds of problems. Four important kinds of law are civil law, criminal law, family law and administrative law. Civil law deals with disputes between individuals; for example, if someone sells you goods that are faulty, or that cause you injury or damage, you can take that person to court.
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APPLYING TO LAW SCHOOL - University of Pennsylvania

You will apply to law school through the Law School Admission Council (LSAC). 1 6 4 5 3 2 Individual Law School Application Personal Statement Law School Resume 1-3 Letters of Recommendation Dean’s Letter/Certification LSAC Law School Report with official academic transcript(s) and LSAT score(s) 
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OF THE LAW LIBRARY - University at Buffalo Libraries

the Law School. 1910 Bang's Law Library is sold, and a fund is established to develop a Law School Library (with many notable donors); students pay an extra 10 library fee. 1936-37 Law Library adds 6,300 books, allowing the Law School to become accredited by the American Bar Association. Law School moves to the new Ellicott Square Building in
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CRIMINAL LAW: CASES, MATERIALS, AND LAWYERING 

UTK Distinguished Professor of Law, University of Tennessee College of Law; John T. Parry, professor of law, Lewis & Clark Law School; Penelope Pether, professor of law, Villanova University School of Law. --Third edition. pages cm Includes index. ISBN 978-0-7698-8270-3 1. Criminal law--Unit
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A Trail Guide to Careers in Environmental Law

law, constitutional law, property law, bankruptcy law, criminal law, food and drug law, land use planning law, and international law. A distinctive aspect of environmental practice is the role of science in advocacy efforts.
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Accounting Technicians Diploma (ATD) Examination Syllabus

Apply law of contract and tort in various scenarios Apply general principles of business law in practice. CONTENT 2.1 Elements of the legal system 2.1.1 Nature, purpose and classification of law - Meaning of law - Nature of law - Purpose of law - Classification of law - Law and morality 2.1.2 Sources of law - The Constitution
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PRINCIPLES OF BUSINESS LAW - DPHU

ABE Diploma in Business Administration Study Manual PRINCIPLES OF BUSINESS LAW Contents Study Unit Title Page Syllabus i 1 Nature and Sources of Law 1 Nature of Law 3 Historical Origins 6 Sources of Law 9 The European Community and UK Law: An Overview 13 2 Common Law, Equity and Statute Law 23 Custom 25 Case Law 26 Nature of Equity 32
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