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Civil Lawsuit Basics:Motions for SummaryJudgmentPresented bySandra LevinExecutive DirectorLA Law LibraryOctober 22, 2016
Disclaimer!LA Law Library does not provide legaladvice. LA Law Library provides legalresources and assistance with legal researchas an educational service. The informationpresented in this program is not legal adviceand is provided solely as an educationalservice to our patrons. For legal advice, youshould consult an attorney.Also, this class is limited to general civil casesin California state court.3
Topics CoveredBasics of: Motions for Summary Judgment Motions for Judgment on the Pleadings Motions for Summary AdjudicationThese motions are complicated and this classcannot cover everything.It’s a ‘starter’ course.
What Is a Motion forSummary Judgment (MSJ)? A set of written documents that asks thecourt to enter judgment in your favor Special kind of motion Supported by admissible evidenceConsider other Civil Lawsuit Basics classes: Making and Opposing Motions Discovery Presenting Evidence5
MSJs – Why? Resolves case earlySaves time & costs of going to trialCompels disclosure of evidenceFacilitates trial preparationWitnesses more likely to be cooperativesigning declarations than going to court Aids settlement by exposing weaknesses6
MSJs – Why Not? Expensive Time-consuming Tips your hand early giving opponenttime to respond to your evidence or fillin their case Documents can be used against youlater De novo review on appeal7
When Is an MSJ Appropriate?Under Code of Civil Procedure (CCP)§ 437c, an MSJ may be brought where thelawsuit ‚has no merit or there is nodefense‛ to the claims.This means where one side is entitled tojudgment based on undisputed factsNo weighing factsNo ‚he said-she said‛8
When Is an MSJ Appropriate? CCP437c(c)(8) further states:A motion for summary judgment ‚shall begranted if all the papers submitted showthat there is no triable issue as to anymaterial fact and that the moving party isentitled to a judgment as a matter of law.‛9
When Is an MSJ Appropriate?When an element is missing or allelements can be proven withundisputed facts– Cause of action have elements which theplaintiff must prove in order to prevail– Defenses have elements which thedefendant must prove to establish thedefense10
When Is an MSJ Appropriate?Research first: which elements do you needto prove or disprove? Can you do it withundisputed facts?Note: For an MSJ you can only use legaltheories that were pled in the Complaint andAnswer. Even if there is a different legaltheory that would help you, if it wasn’t pled,it doesn’t count.11
MSJ by DefendantAn MSJ is appropriate for the defendantwhere: the undisputed facts show that theplaintiff cannot prove at least onerequired element of the cause of action. Or,where the undisputed facts show that adefense applies.12
MSJ by PlaintiffAn MSJ is appropriate for the plaintiffwhere: the undisputed facts show that theelements of each cause are satisfied, andno defense raised by the defendantappliesQuestion: Which kind of MSJ is morecommon: defendant of plaintiff? Why?13
ExamplesMary, a shop owner, sued Joe forbreach of contract for failing to deliver1,000 ‚I Love LA‛ t-shirts as promised.Discovery revealed Mary boughtreplacement t-shirts at the same pricefrom someone else without any loss toher business.**Example from: Nolo, Represent Yourself in CourtCan Joe bring a summaryjudgment motion?14
Examples: Mary & Joe, cont.What if Mary said the replacementt-shirts were a polyester blend, Joehad promised cotton, and salessuffered as a result?Can Joe bring an MSJ?Can Mary?15
ExamplesPatty’s Doctor botched her surgery and lefther unable to use her right hand for therest of her life. Six years later, she suedDoctor for negligence. Doctor asserted theStatute of Limitations as a defense,claiming Patty waited too long to bring herlawsuit.Can Doctor bring an MSJ? What if Doctorhadn’t asserted the defense in his Answer?16
ExamplesSame facts but Patty sued right away.Doctor hires a world-renowned expertfrom Harvard Medical School to testifyDoctor did nothing wrong.Patty has no expert, but one of the nursessays she heard Doctor say ‚Oops‛ whenhe was operating on her hand.Can Doctor get summary judgment?17
Disputed FactsIf any weighing of evidence is necessary todecide your case, summary judgment is notappropriate.TIP: When opposing an MSJ, try to showwhy weighing the evidence is necessary todecide the case.18
What Is SummaryAdjudication?Summary Adjudication is used when onlysome of the issues can be resolvedwithout trialAlso called partial summary judgment19
Summary AdjudicationSummary Adjudication is only availablefor certain kinds of issues.Can get SA as to one or more:- causes of action,- affirmative defenses,- claims for damages, or- issues of dutyCCP § 437c(f)20
Summary AdjudicationException: Stipulation of the PartiesSummary adjudication available forspecific issues that do not entirelydispose of a cause of action, defense, orissue of duty, if the other side agrees bysigned stipulation.Why would parties agree?21
Summary AdjudicationWhy? Why Not?Same reasons as MSJAdditional benefits:Narrow scope of trialShorten trial– fewer issues, witnesses,etcReduce cost of trialAid in settlement.22
Summary AdjudicationProcedureSame as summary judgmentCan ask for both in same motionIf you do not specifically ask you are not entitled tosummary adjudication even if the facts support itTIP: Don’t forget to ask for SummaryAdjudication as an alternative in your MSJ.Court might not grant as to the whole case, butmight rule for you on one piece of the case23
Examples1. Plaintiff brought tort and contract causesof action, but there was no contract2. Doctor says he didn’t owe Patty a dutyof care, but she can establish based uponundisputed facts he operated on her3. One of the causes of action has a shorterstatute of limitations than the others4. Plaintiff seeks punitive damages againsta government agency24
Timing of Summary JudgmentIMPORTANT DEADLINESService: at least 75 days before hearingCourt cannot shorten without parties’ consentHearing: at least 30 days before trialNew trial date changes deadlineMotion made at least 60 days after firstappearance by opposing party25
Timing of Summary JudgmentService periods are extended even more if serve:- By fax or overnight delivery: add 2 days- By regular mail within CA: add 5 days- By regular mail in U.S. outside CA: add 10 days- By regular mail outside U.S.: add 20 daysTIP: Upon receipt of an MSJ, check the timing!26
Timing of Summary JudgmentTrick Question: How many days before trial doyou have to make your motion?Courts can be backlogged. What if they don’tgive you the hearing date you requested?Motion hearings for most judges in L.A. arescheduled online through the Court ReservationSystem at www.lacourt.org.27
Anatomy of an MSJ/MSAMust include ALL of these parts:1. Notice of Motion and Motion2. Memorandum of Points & Authorities3. Separate Statement of Material Facts4. EvidenceYou can find templates for each of these in thepractice guides. Samples are also in thehandouts.28
Notice of Motion and MotionIt’s a short document that sets out thetime, date, and place of the hearing,and briefly states the basis of themotion.Purpose: formally ask the court togrant judgment in your favor andgive other parties notice what you areasking for29
Notice of Motion and MotionRequirementsSame as any other motion, must include the:Time, date and place of hearing;Specific order or judgment sought;-against which parties; which causes of actionor defenses; for MSA which issuesGrounds on which motion is made; andDocuments or evidence relied upon.[CCP § 1010]30
ExampleDate, time, location‚Move‛ the court, i.e., askjudge to enter an orderLegal basis of motion – basicstatement of law on summaryjudgment/adjudicationCauses of action CSC seekssummary adjudicationagainst, and reasons why31
Examplecont’dOther bases of motion – all ofthe supporting papers, plus thepleadings and any evidencepresented at hearing.Want to include everythingpermissible here just in case.32
Memorandum ofPoints & AuthoritiesThis is where you make your argument,stating why the law supports grantingsummary judgment in your case. Good source for sample P&A’s for summaryjudgment: California Points & Authorities, ch. 221(also available on Lexis).No minimum requirement; just need to bepersuasive; no more than 20 pages!Called ‚P’s & A’s‛33
ExampleStandard captionpageGeneral rules inCalifornia Rules ofCourt, rule 3.1113.Read this rule beforepreparing P’s & A’s34
P’s & A’sTable of ContentsRequired if 10 pagesCRC 3.1113(f)Standard structure:(I) introduction,(II)statement of facts(III) standard ofreview(IV) argument(V)conclusion35
P’s & A’sTable of authoritiesAlso required if 10pages CRC 3.1113(f)Lists every case,statute, rule, andother legal authorityyou rely on36
P’s & A’s: IntroductionBriefly state the ‚essence‛ of your case andwhy summary judgment is appropriate. Keep itshort!Avoid inflammatory remarks (Remember: thejudge is looking for undisputed facts )Do not assert anything you will not prove inyour motion(May want to write this last so you knowexactly what the papers contain.)37
P’s & A’sStatement of FactsBriefly state what happened in the case.State only things you can prove with undisputedfacts & cite the Separate Statement for each factTIP: Write Separate Statement and copy factsinto P’s & A’sKeep it as simple and to the point as possibleJudges have limited timeThe more complicated it looks, the more it lookslike it should go to trialTIP: Chronological order usually works38
P’s & A’s: Legal StandardGive the court the legal standard that is applied onsummary judgment/adjudication.Sometimes called Standard of ReviewThere are lots of great forms and resources for thissection of the P’s & A’sThe motion for summaryjudgment shall begranted if all the paperssubmitted show thatthere is no triable issue asto any material fact andthat the moving party isentitled to a judgment asa matter of law.39
Memo of P’s & A’s: ArgumentThis is the section where you explain why the law,applied to the facts in your case, justifies summaryjudgment.Need to cite cases and statutes when stating the law,and cite the evidence when making a factualstatement. The judge is not obligated to find support foryour statements.Burden of Proof: Beyond the scope of this class. Typically, theburden of proof is a ‚preponderance of the evidence.‛ Themoving party bears the burden of persuasion and the initialburden of production of evidence.40
Memo of P’s & A’sConclusion & Signature‚For all the foregoingreasons . Respectfullyrequest that the Courtgrant the instantMotion.‛Rarely needs to be morecomplicated than this.41
Separate Statement ofMaterial FactsA required chart showing eachmaterial fact, with references toevidence.Critical roadmap for the judge!Evidence must be admissible andundisputedDo not add disputed evidence42
SeparateStatement ofMaterial FactsTwo columns: one formoving party’s facts, onefor opposing party’sresponse.Each fact is stated brieflyand numbered .[*This columnleft blank foropposing partyto complete &submit with itsopposition.*]Each fact is supportedwith a reference to theevidence included withthe motion.43
Evidence: Gotta Have ItDifferent types of evidence:Declarations of witnessesDocuments (attach as exhibits to declas)Statements or documents producedthrough discoveryAdmissions in the pleadingsFacts that can be judicially noticedHow to properly submit evidence is complicated! Takea class or ask for help 44
Evidence:SampleDeclarationWitnesses generally musthave personal knowledge,and the declaration must laya foundation for thestatements made.Here, the witness states howand why she knows thestated facts.Standard language(underlined).45
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Evidence: DocumentsAttach as exhibits to declaration of a witnessDeclaration must provide foundation andauthenticate the document.Example:Foundation: ‚In June of 2015, Mary and Ientered into an agreement for me to purchase1,000 ‘I Love L.A.’ t-shirts for resale.‛Authentication: ‚A true and correct copy of thatagreement is attached hereto as Exhibit A.‛46
Evidence: DiscoveryStatements and documents obtained throughdiscovery can be very helpfulThey must be attached as exhibits to asupporting declarationFoundation needed is usually minimal, e.g.,‚The document attached as Exhibit B is a trueand correct copy of defendant’s response to mySpecial Interrogatories of February 1, 2016,which I received by mail on February 20, 2016.‛47
Opposing MSJ/MSAOpposition papers must be filed 14days before hearing.They must be served by a method‚reasonably calculated to ensure deliveryto the other party on the next businessday‛ after the papers are filed, as requiredby CCP § 1005(c).48
Opposing MSJ/MSAOpposition papers must include:1. Memorandum of points & authorities2. The completed Separate Statement ofMaterial Facts3. Evidence (almost always)49
Opposing MSJ/MSAOpposition must show a ‚triableissue of material fact.‛For plaintiff: present admissible evidence ofeach element of each cause of action, and todefeat any defense.For defendant: show at least one element ofplaintiff’s claim cannot be satisfied, orundisputed evidence establishes a defense.50
Opposing MSJ/MSABurden is much lower for non-movingparty Court cannot weigh evidence (so anyadmissible evidence can defeat motion) Evidence is seen in light most favorableto non-moving party.TIP: remind judge of these standards withcitations to law in P’s & A’s51
Opposing MSJ/MSASeparate StatementOpposing party completes second columnby adding:1. Objections to evidence2. Admission that fact is undisputed orexplanation of how it is disputed3. Reference to evidence that shows disputeSee example in handout. Many more available atreference desk.52
Opposing MSJ/MSASeparate StatementOpposing party may also provide new factsto show a triable issue exists.1. Must be supported by admissibleevidence2. Can be disputed or undisputed53
Opposing MSJ/MSAOpposing party can seek continuance upon: good faith showing supported by sworn declaration that more time is needed to obtain evidencenecessary to opposeCCP § 437c(h)Must be by separate noticed motion or exparte application54
Moving Party’s ReplyMoving party then gets to file a reply: File & serve at least 5 days before hearing Respond to arguments made in opposition Rare: present supplementary evidence– evidence that responds to opposing party’s evidence– No new evidence to support motion that you forgot toinclude!Question: Why rare?55
Hearing on the MotionEach side can make oral argument or askquestions about the motionJudge may set a time limitMany judges prohibit repeating what is inthe papersTIP: If opposing, say you want to respondto the reply.56
Proposed OrderMoving party generally files proposed orderwith reply papers (not with moving papersbecause need to address opposition evidence)Order must specify evidence demonstratingno triable issue exists, explain why opp fails toraise a triable issue, and rule on objections.57
Proposed OrderIf no prehearing proposed ordersubmitted:1. Court may direct who will prepare; or2. Prevailing party must prepare andserve the order within 5 days after court'srulingOpposing party has 5 days to object toform of the proposed order58
Library Resources:You Need Them!Civil lawsuits are complicated. Even themost experienced litigation attorneys referto practice guides and other secondarysources frequently.These are essential tools when handling alawsuit – and there is nothing comparableavailable for free online!59
Library Resources:You Need Them! Rutter Group California Practice Guide: CivilProcedure Before Trial – v. 3, ch. 10 (also seeForms volume) (also on Westlaw) Bender Practice Guide: California PretrialCivil Procedure – v. 3, ch. 38 (also on Lexis) CEB: California Summary Judgment (twovolumes) (also on CEBOnlaw) Consult one of our reference librarians foradditional resources60
Questions?61
Civil Lawsuit Basics: Motions for Summary Judgment Presented by Sandra Levin Executive Director LA Law Library October 22, 2016 . Disclaimer! LA Law Library does not provide legal advice. LA Law Library provides legal resources and assistance with legal research as an educational service. T
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E-Cigarette Maker Hit with Class Action Lawsuit - Truth in Advertising 


action lawsuit Wednesday alleging that e-cigarettes are "unreasonably dangerous, harmful and/or . awsuit-settlement-investigation/) Life Insurance Claims Lawsuit & Annuities Fraud Class Action Lawsuit Investigation
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WHAT QUALIFIES AS A GOOD “GOOD CAUSE” WHEN … 


4 FIGURE 1 FREQUENCY OF MOTIONS FOR LEAVE TO REPLY TO A POPR January 1, 2018–November 24, 2020 Motions filed No motions filed 382 (9.13%) 3,802 (90.87%) 4,185 TOTAL IPR PETITIONS FIGURE 2 SUCCESS RATES IN MOTIONS FOR LEAVE TO REPLY TO A POPR Motions granted Motions denied 134 (48.7%) PTAB instituted t
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Defendant: An individual (or business) against whom a lawsuit is filed. In Forma Pauperis (IFP): When the filer has been granted the ability to file their lawsuit in federal court without paying the civil filing fee. Litigation: A case, controversy, or lawsuit. Participants (plaintiffs and defendants) in
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10 tips och tricks för att lyckas med ert sap-projekt 


10 tips och tricks för att lyckas med ert sap-projekt 20 SAPSANYTT 2/2015 De flesta projektledare känner säkert till Cobb’s paradox. Martin Cobb verkade som CIO för sekretariatet för Treasury Board of Canada 1995 då han ställde frågan 
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Nordens 25 största medieföretag efter omsättning 


service i Norge och Finland drivs inom ramen för ett enskilt företag (NRK. 1 och Yleisradio), fin ns det i Sverige tre: Ett för tv (Sveriges Television , SVT ), ett för radio (Sveriges Radio , SR ) och ett för utbildnings program (Sveriges Utbildningsradio, UR, vilket till följd av sin begränsade storlek inte återfinns bland de 25 största
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SS 02 52 68 Ljudklassning av utrymmen i byggnader - byggtjanst.se 


Hotell För hotell anges de tre klasserna A/B, C och D. Det betyder att den "normala" standarden C är acceptabel men att motiven för en högre standard är starka. Ljudklass C motsvarar de tidigare normkraven för hotell, ljudklass A/B motsvarar kraven för moderna hotell med hög standard och ljudklass D kan användas vid
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Archaeological illustration. [Cambridge manuals in archaeology] 930.1 ADKI Cambridge: Cambridge University Press, 1989 (2002 [printing]) Strier, Karen B. Primate behavioral ecology (Fifth edition.) 599.815 STRI London; New York: Routledge, 2017 Biology Biochemical Society (Great Britain), Estrela, Pedro Essays in biochemistry : volume 60, issue 1, Biosensor technologies for detection of .
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Guidance for opponents in civil legal aid cases - Scottish Legal Aid Board

injury case - may apply for civil legal aid (since this leaﬂet deals only with civil legal aid, where we refer to "legal aid" we mean "civil legal aid"). Legal aid is ﬁnancial help from public funds. It helps people who qualify to get legal advice and the help of a solicitor to put their case in court.
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WHAT TO DO IF YOU ARE SEXUALLY HARASSED

There are many legal clinics or legal information centres you can contact to obtain legal information, educational resources or legal referrals. Alberta Central Alberta Community Legal Clinic (Red Deer) Centre for Public Legal Education Alberta Pro Bono Law Alberta Women's Centre Legal Advice Clinic (Calgary)
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Legal Advocacy Essentials

Legal Advocacy Essentials: a core training for legal advocates Presented by the Washington State Coalition Against Domestic Violence, 2008. This information is not intended as a substitute for legal advice. 1 Legal Advocacy Essentials . A core training for legal advocates . Table of Contents . What is a legal advocate?
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Legal & Corporate Services: Strategic Plan - CP6

the provision of legal advice, managing legal risk and managing the legal supply chain. By doing this well, the team will move towards its vision. Legal Services is made up of 4 teams, each serving different customers with a dedicated legal resource. This is summarised in the figure right. Although Legal Services has customerdistinct, -focussed .
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Legal Proceedings and Legal Privilege Exemptions: Myth-busting - ICO

If asking for legal advice, say so, and start new email chain If giving legal advice, say so Involve lawyers (before litigation contemplated) Maintain confidentiality of legal advice documents Limit dissemination of legal advice (need to know; original only) Make internal communications re legal advice factual
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Community Fundraising Kit - Marrickville Legal Centre

Is a CLC the same as Legal Aid? Community legal centres are not the same as Legal Aid. Legal Aid NSW is a government body that provides legal services to people who experience significant disadvantage across NSW. Legal Aid provides assistance for criminal, family and civil law plus domestic and family violence.
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Dafne-EFC 2020 Legal Environment for Philanthropy in .

Dafne-EFC Philanthropy Advocacy: 2020 Legal Environment for Philanthropy in Europe, Switzerland 3 I.Legal framework for foundations 1. Does the jurisdiction recognise a basic legal definition of a foundation? (please describe) What different legal types of foundations exist (autonomous organisations with legal
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Legal Studies - Washington University in St. Louis

Legal Studies (02/09/21) Legal Studies The Legal Studies minor is an interdisciplinary program that allows students to study the role of law and legal institutions in society. Students who minor in Legal Studies learn about law in courses from anthropology, economics, history, philosophy, political science and other disciplines.
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CLASS K - LAW

K85-89 Legal research K94 Legal composition and draftsmanship K100-103 Legal education K109-110 Law societies. International bar associations K115-130 The legal profession K133 Legal aid. Legal assistance to the poor K140-165 History of law K170 Biography K
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Contract Management in Corporate Legal Departments .

May 25, 2016 · Relationship Between Legal, Finance, & the Business Create/Negotiate Activate Perform Analyze Renew Business Business Legal Legal Finance Finance Business Legal Finance Business . - Collaboration Legal Portal - Standard Operating Procedures - KPIs Dashboards - Reports. Technology Enabled Contract Management Best Practices 1. Initiate/
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Persuasive Legal Writing

the court just focuses on the facts of the crime and hardly addresses any legal issue. The way to convince a court that a legal issue is worth reversing on requires that we have more than a legal basis to appeal - it requires us to put the legal issue in the context of a persuasive storyline. Sometimes the storyline will be about the legal issue.
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Legal AI - Thomson Reuters

of the legal AI market, for example in relation to contract generation and completion. In short, legal AI has a potential use wherever there are people who must deal with legal documents or address legal queries, especially where those legal needs are expressed through text, which AI experts refer to as 'unstructured data'.
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Legal Information vs Legal Advice Guidelines - TMCEC

giving legal advice. Legal advice is a written or oral statement that: o Interprets some aspect of the law, court rules, or court procedures; o Recommends a specific course of conduct a person should take in an actual or potential legal proceeding; or o Applies the law to the individual person's specific factual circumstances. What is Legal .
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Smart legal contracts Advice to Government

The forms a smart legal contract can take 22 Use cases for smart legal contracts 30 Costs and benefits of smart legal contracts 35. CHAPTER 3: FORMATION OF SMART LEGAL CONTRACTS 39. The law on contract formation 39 Agreement 39 Consideration 49 Certainty and completeness 50 Intention to create legal relations 54 Formality requirements 57
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CSR FREQUENTLY ASKED QUESTIONS - Legal Services Corporation

Because of this lack of legal analysis applying the law to the client's unique circumstances, these letters do not meet the definition of legal assistance (legal advice is a subset of legal assistance) set forth in Section 2.2 of the 2008 CSR Handbook which reads: For CSR purposes, legal assistance is defined as the provision of limited service
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